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On September 23, 2024, the U.S. District Court for the Eastern District of Kentucky 
issued a preliminary injunction against the U.S. Department of Transportation 
(“USDOT”) in Indiana and Kentucky with regard to the Disadvantaged Business 
Enterprise (“DBE”) program. The decision was issued in a lawsuit brought by two non- 
DBE firms: Mid-America Milling Company (“MAMCO”) and Bagshaw Trucking 
(“Bagshaw”) (collectively, the “Plaintiffs”). 

The Court enjoined USDOT from “mandating the use of race- and gender-based 
presumptions for United States Department of Transportation contracts impacted by 
DBE goals upon which the Plaintiffs bid.” The court’s decision also states that “the 
scope of the preliminary injunction shall apply to the Plaintiffs in the states within 
which they operate, Kentucky and Indiana.” 

 
1. USDOT is analyzing the preliminary injunction in consultation with the U.S. 

Department of Justice (“DOJ”). I am writing to provide immediate, interim 
guidance for Federal-aid projects that are obligated by the Kentucky Transportation 
Cabinet (“KYTC”). FHWA, after consultation with the USDOT Acting General 
Counsel and DOJ, is issuing this guidance to comply with the court’s preliminary 
injunction.  This guidance supplements previous guidance regarding the 
implementation of the preliminary injunction.  Plaintiffs (both MAMCO and 
Bagshaw Trucking) have each provided a written list that highlights four KYTC 
contracts on which one or both of them plan to bid, scheduled for letting on 
November 14, 2024.  Moreover, Plaintiffs have designated a KYTC Request for 
Proposal (“RFP”) for the I-65 Central Corridor Project contract on which MAMCO 
plans to bid as a subcontractor.  These contracts, and the DBE goal from the RFP, 
are listed in Appendix A.  
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2. Notwithstanding 49 CFR Part 26, USDOT will not mandate that KYTC include 
DBE contract goals on the contracts identified in Appendix A utilizing federal 
funds.  In addition, FHWA will not concur in the award of the contracts listed in 
Appendix A if they contain DBE goals higher than 0% (including where the 
FHWA’s concurrence responsibility has been assumed by KYTC under the 
FHWA/State Stewardship and Oversight Agreement).  Therefore, KYTC should 
set a 0% DBE goal for the contracts identified in Appendix A. 

3. KYTC, in turn, should issue an addendum setting a 0% DBE goal for the 
contracts identified in Appendix A prior to the letting.   

4. Plaintiffs MAMCO and Bagshaw have indicated that they may identify 
additional USDOT-funded KYTC contracts, scheduled for future lettings, on 
which they intend to bid.  USDOT will consult with KYTC about any actions 
that are necessary to ensure compliance with the preliminary injunction with 
respect to such contracts. 

5. Other than the limitations set forth in this and previous guidance, KYTC may 
continue to fully implement the DOT DBE program, including setting DBE 
contract goals on contracts that are not identified in Appendix A or in the 
FHWA’s October 8, 2024, memorandum concerning the October 24 letting. 

USDOT will provide additional written guidance in the near future. 

Please share this guidance with your State department of transportation. 
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Contracts for November 14th Letting: 
 

 
 

 
 

 
 

 
 

RFP for I-65 Central Corridor Project: 
 

 


		2024-11-04T11:52:30-0500
	Irene Rico




