TRANSPORTATION CABINET

Andy Beshear 200 Mero Street Rebecca Goodman
GOVERNOR Frankfort, Kentucky 40601 SECRETARY

HIGHWAY DESIGN MEMORANDUM NO. 02-26

TO: Project Development Branch Managers
Active Consultants

FROM: Tim Layson, P.E., DirectorMZ’
Division of Highway Design

DATE: June 26, 2026
SUBJECT: House Bill 542 Design and Property Access Ramifications

This memorandum is to provide guidance relative to the newly enacted law (HB542), effective on 13 April
2026. This law modifies both design and how we access property under eminent domain authority.

Design

Special consideration is required for impacts to parcels subject to Conservation Easements or located in
an Agricultural District.

The condemnor shall provide a sworn written report to the court justifying the condemnation of the
specific property at issue due to the lack of feasible alternative locations to satisfy the purposes of the
project.

Feasible alternative location is defined in the KRS as a location that:

Impacts the same property but does not impact the conservation easement or agricultural district on the
property and does not materially increase the cost of the project.

The Design Executive Summary has been modified to require discussion of the affected parcels in the
Preliminary Line and Grade minutes. This will facilitate production of the sworn statement required for
condemnation. See attached example Design Sworn Statement.

The new law also requires in cases where only a portion of the property has been condemned, that the
condemnor take appropriate measures to ensure reasonable, direct access to the property for the duration
of the on-site work for the project. Maintenance of Traffic notes and/or plans will need to indicate
locations where access is to be maintained during the project construction.
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Property Access
If access is not granted voluntary, specific notifications are required to comply with KRS 416.560. Failure
to comply provides a path to condemnation suits being dismissed by the court system.

During project development, KYTC may require access to private property to perform activities such as
survey, environmental investigations, geotechnical investigations, utility coordination, drainage
evaluations, and other engineering data collection efforts necessary to evaluate potential project
alternatives. At the time these activities are initiated, KYTC has not identified a preferred alternative or
determined whether right-of-way acquisition will ultimately be necessary, and the law does not provide a
right of entry to parcels that are not needed for the project.

For initial coordination with property owners, KYTC may utilize an Initial Letter of Access Notification
requesting voluntary permission to enter property for data collection purposes. This notification is
intended to facilitate preliminary engineering and environmental investigations through voluntary
cooperation with the property owner. The notification clarifies that no determination regarding future
property acquisition has been made and that granting or denying access will not affect any future right-of-
way negotiations. This notification consists of the following two items: an Initial Letter of Access
Notification and an accompanying Voluntary Access Form. Note: Verbal permission is still acceptable and
is documented in the contact log which includes names, addresses, and telephone numbers of persons
contacted; dates contacted; and a synopsis of each discussion (HDM 305.1).

As the project progresses and a parcel has been identified as needed for the project, if voluntary access
has not been granted, KYTC may proceed under the authority provided by KRS 416.560(4), which permits
entry onto property for studies, surveys, tests, soundings, and appraisals by KYTC or its employees or
agents prior to the filing of a petition to condemn. In these situations, KYTC shall utilize a Letter of Access
10 Day Notification which incorporates the notification requirements contained within KRS
416.560(4)(b)(2). It is anticipated that all Letter of Access 10 Day Notification letters will be delivered via
Certified mail, return receipt requested to meet the requirements of HB542. Letter of Access 10 Day
Notification consists of the following four items: Letter of Access 10 Day, 10 Day Notifications Form (must
be filled out specific to the project), a copy of KRS 177.081 and the 10 Day Access Type Form (to indicate
what information is needed).

The utilization of the KRS 416.560 notification indicates that a property has been identified for acquisition
and on-site data acquisition is needed, not that condemnation will ultimately occur.

Project managers and project teams should maintain documentation of all property access coordination
efforts associated with project development activities in the project file. This documentation should
include a log identifying property owners who voluntarily granted access following issuance of the Initial
Letter of Access Notification, as well as a separate log identifying properties where voluntary access was
not obtained and the Letter of Access 10 Day Notification was subsequently issued pursuant to KRS
416.560. This documentation needs to be given to the right of way staff to prepare for any potential
condemnation proceedings.

Maintaining this distinction and associated documentation helps ensure property owners receive
information appropriate to the circumstances of the requested access while also ensuring compliance with
applicable statutory notification requirements.



Attachments:
2026 Initial Letter of Access Notification.docx
2026 Voluntary Access Form.docx

2026 Letter of Access 10 Day.docx
2026 10 Day Notifications.docx
2026 KRS177.081.docx

2026 10 Day Access Type.docx

2026 Design Sworn Statement.docx

Forms will be maintained on the Division website.

If you have any questions, contact the Division of Highway Design at 502-564-3280.


https://transportation.ky.gov/Highway-Design/Forms/2026-1%20Initial%20Letter%20of%20Access%20Notification.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-2%20Voluntary%20Access%20Form.docx%20.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-3%20Letter%20of%20Access%2010%20Day.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-4%2010%20Day%20Notifications.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-5%20KRS177.081.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-6%2010%20Day%20Access%20Type.docx
https://transportation.ky.gov/Highway-Design/Forms/2026-7%20Design%20Sworn%20Statement.docx
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Kentucky Transportation Cabinet employees or agents need to enter the property to complete the following work:



     ☐  Surveying



     ☐  Environmental Data Collection (Water / Botany / Terrestrial Zoology)



     ☐  Prehistoric and Historic Archaeology Data Collection



     ☐  Cultural-Historic Data Collection



     ☐  Noise Analysis Data Collection



     ☐  Geotechnical Investigation (Soundings, Borings, Sample Collection)
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a. That all or a portion of the property is necessary for a public project;

b. The project is categorized as [Type of Work] (ie Reconstruction), your property is designated as Parcel number [Parcel Number]

c. Provision of law granting the condemnor the power of eminent domain: KRS 177.081, see attached. 

d. The estimated timeline for completion of the portion of the project for which the property is to be taken: [Estimated Completion Date]

e. That, within fifteen (15) business days after receipt of a request by the property owner, the condemnor will provide copies, to the extent prepared, of:

i. Right-of-way maps or other documents that depict the proposed taking; and

ii. Nonconfidential construction plans that depict project improvements to be constructed on the property taken and improvements to be constructed adjacent to the remaining property, including but not limited to plan, profile, cross-section, drainage, pavement marking sheets, and driveway connection detail;

f. That the property owner may obtain an independent appraisal of the property conducted by an appraiser certified or licensed under KRS Chapter 324A, within sixty (60) days of the receipt of the initial offer for purchase; and

g. That the property owner has the right to request one (1) public meeting within thirty (30 days) of receipt of offer for purchase, if a public meeting regarding the proposed project, of which the property owner was notified, has not previously been held.

The public meeting shall be held in the county where the property needed for the project is located and at a site secured by the condemnor.  The meeting shall be held within thirty (30) days of the request, and the condemnor shall attend the meeting.

The sole purpose of the meeting shall be to accept comments from the public regarding the proposed project.
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		COUNTY

		ITEM NO.

		PARCEL

		OWNER NAME



		

		

		

		



		PROJECT NO.

		FEDERAL NUMBER

		PROJECT



		

		

		



		I, [INSERT NAME] am the duly authorized and designated representative of the Kentucky Transportation Cabinet with office address at 200 Mero Street, Frankfort, Kentucky 40622.



The sworn statement serves as justification to support the alternative selection for the above highway project. 



The undersigned states the condemnation of the specific property at issue is due to the lack of feasible alternative locations to satisfy the purpose of the project due to: check applicable box below

     ☐  The entire parcel exists within a [conservation easement or agricultural district] Define which one or both, so no portion of the same parcel can be used for a viable alternative location.

     ☐  Choosing an alternative site on the subject parcel that lies outside the [conservation easement or agricultural] Define which one or both, district would materially increase the cost of the project. 



The above is supported by the Kentucky Transportation Cabinet’s Design Executive Summary, the record of engineering decisions related to the project and contains rationale concerning the identification of the preferred alternative.



I declare that the statements above are true and correct to the best of my knowledge and belief.





   ___________________________________

    [Printed Legal Name]



CERTIFICATE OF ACKNOWLEDGMENT



STATE OF __________________________



COUNTY OF ________________________





I, __________________________________, a notary public in and for the state and county aforesaid, do hereby certify that the foregoing affidavit of feasible alternative was produced to me in said state and county by______________________________, and was signed, acknowledged and delivered to be his/her free act and deed as representative for the Kentucky Transportation Cabinet.  This               day of                                ,   20___.



                                           ___________________________________

       Notary Public



                                          My Commission Expires____________________ ID# ____________
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[date]

[property owner name]

[address 1, street, etc.]

[address 2, city, state, zip code]



SUBJECT: 	[county]

[project description, roads, etc.]

Item No. xx-xxxxx.xx

PROPERTY ACCESS



Dear [property owner]:



The Kentucky Transportation Cabinet has proposed to construct [project description and location] near [city], Kentucky. 



Many factors are considered when designing and constructing a project of this type. To obtain more detailed information for the design of the project, we ask that you allow KYTC staff or our representatives from [consultant firm] on to your property to collect data for the project.  KYTC staff or our representatives will make every attempt to leave your property in the same condition it was before the data collection is completed.



Our job at KYTC is to make sure infrastructure meets the needs of our growing community and supports the safe travel of people and goods across our region. If KYTC determines that your property will be affected in the future, there are strict laws that the department must follow, and you will receive additional correspondence regarding this process. Our current planning has not reached the point that these determinations have been made.



If you choose to allow the Cabinet to proceed with this investigation, you may either contact me by the phone or email address listed below, or you may sign the attached form and return it in the pre-addressed, postage-paid envelope. Please note that your decision to grant or deny permission for access to your property will not in any way affect future right of way negotiations.



Sincerely,







[KYTC District point of contact, position, e-mail and phone number]



Enclosure 

c: [District project manager [if not the contact]
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177.081 Authority of Department of Highways to condemn land and materials -- Title to property -- Conclusiveness of official order -- Duty of department to clear and maintain property.

(1) The Commonwealth of Kentucky, Department of Highways, when it has, by official order, designated the route, location, or relocation of a highway, limited access highway, bridge, roadside park, borrow-pit, quarry, garage, or other property or structure deemed necessary for the construction, reconstruction, or maintenance of an adequate system of highways, may, if unable to contract or agree with the owner or owners thereof, condemn the lands or material, or the use and occupancy of the lands designated as necessary. All property acquired by the Commonwealth of Kentucky, Department of Highways, shall be in fee simple whenever so specified in the petition filed in the action. The official order of the Department of Highways shall be conclusive of the public use of the condemned property and the condemnor's decision as to the necessity for taking the property will not be disturbed in the absence of fraud, bad faith, or abuse of discretion.

(2) Any property purchased or otherwise acquired by the Department of Highways for the purpose of construction or reconstruction of a road, street, or highway shall be cleared and maintained by the Department of Highways from the time of acquisition until such property is no longer owned by the department.

(3) The proceedings for condemnation shall be as provided in the Eminent Domain Act of Kentucky.

Effective: July 15, 1980

History: Amended 1980 Ky. Acts ch. 231, sec. 2, effective July 15, 1980. -- Amended 1976 Ky. Acts ch. 140, sec. 74. -- Amended 1974 Ky. Acts ch. 74, Art. IV, sec.

20(1). -- Created 1952 Ky. Acts ch. 49, secs. 1 and 10, effective June 19, 1952.
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[date]





[property owner name]

[address 1, street, etc.]

[address 2, city, state, zip code]



SUBJECT: 	[county]

[project description, roads, etc.]

Item No. xx-xxxxx.xx

PROPERTY ACCESS



Dear [property owner]:



The Kentucky Transportation Cabinet (KYTC) has proposed to construct [project description and location] near [city], Kentucky.



You are hereby notified that the Commonwealth of Kentucky by and through its employees or agents deems it necessary to enter upon your land to make studies, surveys, tests, sounding, and/or appraisals, pursuant to Kentucky Revised Statute 416.560(4). Therefore, ten (10) days after receipt of this notice or as soon thereafter as it is reasonable, the Commonwealth’s employees and/or its consultants on behalf of KYTC will enter upon your property in compliance with KRS 416.560(4), to conduct data gathering for the project.



KYTC staff or our representatives from [consultant firm] will make every attempt to leave your property in the same condition it was before the investigations were completed. If you have livestock or animals in certain areas of your property, we ask that you let us know in advance.



Please note, the utilization of this notification indicates that a property has been identified for acquisition and on-site data acquisition is needed, not that condemnation will ultimately occur.



Sincerely,





[KYTC District point of contact, position, e-mail and phone number]



Enclosures 

c: [District project manager [if not the contact]
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		COUNTY

		ITEM NO.

		PARCEL

		NAME



		

		

		

		



		PROJECT NO.

		FEDERAL NUMBER

		PROJECT



		

		

		



		The property owner(s) are voluntarily allowing the Kentucky Transportation Cabinet employees and agents to enter onto their property to complete the following work:



     ☐  Surveying



     ☐  Environmental Data Collection (Water / Botany / Terrestrial Zoology)



     ☐  Prehistoric and Historic Archaeology Data Collection



     ☐  Cultural-Historic Data Collection



     ☐  Noise Analysis Data Collection



     ☐  Geotechnical Investigation (Soundings, Borings, Sample Collection)





		Please provide any special notes you would like the staff to know (such as if you have livestock or animals in certain areas of your property).

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________



		This Property Access was signed on the

			day of 	20 	.



		SIGNATURE(S) OF PROPERTY OWNER(S)
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