Section 106 Programmatic Agreement
FHWA, KYTC, SHPO, ACHP

APPENDIX A

Undertakings with No Potential to Cause Effects

Undertakings that have no potential to cause effects to historic properties, pursuant to 36 CFR 800.3(a)(1), are defined as those actions that by their nature, will not result in effects to historic properties. These include only non-construction related activities such as purchasing equipment, planning, and design and do not require any further obligations under Section 106, including consultation. All other construction activities with a federal nexus must comply with 36 CFR 800.

These project types will be documented for tracking purposes by the completion of an Appendix A: Undertakings with No Potential to Cause Effects form (Attachment 1). These forms will be completed by KYTC District Environmental Coordinators (DEC) or DEA Environmental Project Managers (EPM), who will enter the relevant Section 106 information for these project types in the Environmental Analysis Tracking System (EATS) and provide the completed forms to the DEA Cultural Resource Branch manager. Summary data of the forms will be provided to the SHPO and FHWA on a quarterly basis and included in the annual meeting for review and monitoring of this agreement.

Examples of this project type include but are not limited to:

1. Activities which do not involve or lead directly to construction, such as planning and technical studies; grants for training; engineering to define the elements of a proposed action or alternatives so that social, economic, and environmental effects can be assessed; and Federal-aid system revisions which establish classes of highways on the Federal-aid highway system. Examples include:
· Study type projects (i.e., feasibility studies, etc.).
· Land donations to ODOT associated with ROW permits (non-NHS/non-Limited Access right-of-way).
· Early right-of-way acquisition in accordance with 23 CFR 710.501(e).

2. Activities included in the State's "highway safety plan" under 23 U.S.C. 402.

3. Transfer of Federal lands pursuant to 23 U.S.C. 107(d) and/or 23 U.S.C. 317 when the land transfer is in support of an action that is not otherwise subject to FHWA review.

4. Acquisition of scenic easements such as:
· Conservation/mitigation easements and fee simple.
· Land acquisition by a public agency/public park entity for passive recreational use.

5. Determination of payback under 23 U.S.C. 156 for property previously acquired with Federal-aid participation.


APPENDIX B

Undertakings Unlikely to Cause Effects to Historic Properties (May be Processed by KYTC Environmental Coordinators or Environmental Project Managers)

KYTC and SHPO have jointly concurred that the following list is comprised of project actions that are unlikely to cause effects to historic properties. Projects are limited to the activities defined in Appendix B, that, based on the signatories past experience with similar actions, will not result in any significant impacts to the human or natural environment. Projects listed in Appendix B may not include any permanent or temporary acquisition of right of way, involve or be adjacent to any historic properties or districts, or require any ground disturbance in areas not previously disturbed. 

In accordance with Stipulation IX of the Agreement, a KYTC District Environmental Coordinator (DEC) or an Environmental Project Manager (EPM) at KYTC-DEA that has completed Section 106 training may determine that an undertaking will not require coordination with KYTC-DEA Cultural Resource Professionals or the SHPO if the undertaking only involves activities as defined in Appendix B. To be applicable, an undertaking must be limited entirely to any one or a combination of the actions specified below and cannot include permanent or temporary right of way acquisition, involve or be adjacent to any historic properties or districts, or require any ground disturbance in areas not previously disturbed.  

These project types will be documented for tracking purposes by the completion of an Appendix B: Undertakings Unlikely to Cause Effects form (Attachment 2). These forms will be completed by KYTC District Environmental Coordinators (DEC) or DEA Environmental Project Managers (EPM), who will enter the relevant Section 106 information for these project types in the Environmental Analysis Tracking System, add the completed forms to the appropriate sections of any NEPA documents for the project, and provide the completed forms to the SOI-Qualified DEA Cultural Resources Branch Manager for review. Summary data of the forms will be provided by the SOI-Qualified DEA Cultural Resources Branch Manager to the SHPO and FHWA on a quarterly basis and shall be included in the annual meeting for review and monitoring of this agreement. Projects that are considered unlikely to cause effects to historic properties include those listed below, though the list is not considered all-encompassing, and project types may be added or removed though notification of all signatories to the agreement.


1. Approval of utility installations along or across a transportation facility.

2. General highway maintenance, including filling potholes, crack sealing, mill and resurfacing that do not extend to full depth replacement, joint griding/milling, installation of High Friction Surfaces (HFS), etc.

3. In-kind replacement of existing modern facilities including driveway reconstruction, re-installation of utilities, grading to re-establish slopes, seeding and ditch enclosure, driveway underdrain installations and replacements.


4. Enhancement/beautification projects, including but not limited to, landscaping, street tree planting, decorative pavers, decorative street lighting, and traffic calming measures.

5. Slip repair projects, rural widening projects, and relocation projects where the proposed right-of-way where natural soil deposits have been removed such as former surface mining areas; reclaimed strip-mined lands; construction borrow or waste areas, or vacant ground in failed slope and/or in slope greater than 15 degrees.

6. Replacement of existing modern retaining walls.

7. Work related to a limited access highway permit for improvements/maintenance.

8. School safety crossing installations/modernization.

9. Drainage cleanout, i.e., cleanout of existing ditch and drainage features, provided no modification of any existing structures (culverts, etc.) is required. 
 
10. Construction of bicycle and pedestrian lanes, paths, and facilities within existing ROW limits. Examples include:
· Walkways, sidewalks, shared-use paths, and facilities (i.e. construction of a bike
path on an existing railroad bed, designations of certain highways as bike routes, painting of existing paved shoulders as bike lanes, pedestrian crossing safety (Rapid Flashing Beacon or HAWK signals), ADA ramps and other ADA compliant devices, etc.) provided that no new disturbance will occur.

11. The installation of noise barriers or alterations to existing publicly owned buildings to provide for noise reduction. Examples include:
· Maintenance and/or replacement of existing noise wall panels and/or posts.

12. Landscaping that does not involve new ground disturbance. Examples include:
· Herbicidal spraying.
· Mowing or brush removal/trimming projects.
· Beautification or facility improvement projects (i.e., landscaping, curb and gutter replacement, installation of park benches, decorative lighting, etc.).
· Planting pollinator habitat.

13. Installation of fencing, signs, pavement markings, small passenger shelters, traffic signals, and railroad warning devices where no substantial land acquisition or traffic disruption will occur. Examples include:
· The installation, maintenance, or repair of signs, pavement markings/raised pavement markers/sensors, traffic calming activities, and/or new or replacement fencing (right-of-way, vandal, etc.).
· General pavement marking or "line painting" projects.

14. The following actions for transportation facilities damaged by an incident resulting in an emergency declared by the Governor of the State or a disaster or emergency declared by the President pursuant to the Robert T. Stafford Act (42 U.S.C. 5121) and emergency repairs under 23 U.S.C. 125, including;
· The repair, reconstruction, restoration, retrofitting, or replacement of any road, highway, bridge, tunnel, or transit facility (such as a ferry dock or bus transfer station), including ancillary transportation facilities (such as pedestrian/bicycle paths and bike lanes), that is in operation or under construction when damaged and the action: 
· occurs within the existing right-of-way and in a manner that substantially conforms to the preexisting design, function, and location as the original (which may include upgrades to meet existing codes and standards as well as upgrades warranted to address conditions that have changed since the original construction);
· and is commenced within a 2-year period beginning on the date of the declaration.

15. Improvements to existing rest areas and weigh stations for minor maintenance (e.g., mill and resurfacing of existing parking areas, installation or maintenance of signs, general pavement markings, landscaping, or other project task consistent with Appendix B of this agreement). Projects involving earth-moving activities in previously undisturbed areas, or construction or renovation of existing structures will require a higher level of documentation.

16. Truck stop electrification and construction/installation of alternative energy facilities (CNG, solar, electric vehicle supply equipment [EVSE], etc.) at existing facilities.

17. Ridesharing activities. Examples include:
· Transportation corridor fringe parking facilities, park-and-ride lots and ridesharing activities.

18. Alterations to facilities or vehicles in order to make them accessible for older adults and people with disabilities.

19. Track and railbed maintenance and improvements when carried out within the existing right-of-way. Examples include:
· Track and railbed acquisition.

20. Modernization of a transportation, transit, or intermodal facility within its existing property boundaries for minor maintenance (e.g., mill and resurfacing of existing parking areas, installation or maintenance of signs, general pavement markings, landscaping, or other project task consistent with Appendix B of this agreement). Projects involving major construction may require a higher level of documentation.

21. Purchase and installation of operating or maintenance equipment to be located within the transit facility and with no significant impacts off the site.

22. Installation of electronics, photonics, communications, or information processing used singly or in combination, or as components of a fully integrated system, to improve the efficiency or safety of a surface transportation system or to enhance security or passenger convenience. Examples include:
· Replacement of existing or installation of new traffic signals, flashing beacons, railroad warning devices and the installation of ITS system components.
· Installation of dynamic message signs, hard shoulder running signage, variable speed limit signs, etc.

23. Upgrade of existing tower lighting to new technologies that ensure a lesser impact than the current system.

24. Installation of automated vehicle infrastructure, including physical infrastructure such as sign and sensors, digital infrastructures such as sufficient communication networks and data management, and integration and coordination, such as smart intersections, policies, and regulations.

25. Projects, as defined in 23 U.S.C. 101, that would take place entirely within the existing operational right-of-way. Examples include:
· Tower lighting within the existing operational right-of-way.
· Guardrail installation and replacement (including median cable barriers) where roadway ditches and backslopes will not be relocated.
· Environmental mitigation activities within existing operational right-of-way.

26. Work on pedestrian and vehicle transfer structures and associated utilities, buildings, and terminals within existing operational right-of-way.

27. In-kind replacement of existing sidewalks, curbs, and gutters. 

28. Modernization of a highway by resurfacing, restoration, rehabilitation, reconstruction, adding shoulders, or adding auxiliary lanes (including parking, weaving, turning, and climbing lanes). Examples include:
· Installation of new noise walls and other new noise mitigation projects.
· Construction of highway safety and truck escape ramps.
· Installation of traffic signals and lighting.
· Base-pavement repairs that do not involve existing structures such as bridges or culverts, and the work is within previously disturbed areas in existing right-of-way.

29. Highway safety or traffic operations improvement projects, including the installation of ramp metering control devices and lighting, lane reduction (“road diet”), traffic calming measures such as curb-and-gutter, superelevation installation in curves, and railroad projects that close at-grade crossings to improve safety or traffic operations.

30. Rehabilitation, reconstruction, or replacement of non-historic bridges or culverts. 

31. Replacement or maintenance of drainage pipes and culverts made of steel, plastic, and concrete that are less than 50 feet in span, do not have a structure file number, and have no stone or timber segments or features.

32. Sustainability initiatives in areas of previously disturbed state-owned property or within previously disturbed existing highway right-of-way, including but not limited to repair, maintenance, and installation of rain gardens/vegetated biofilters/bio-cells, Truck Stop Electrification, EVSE, small wind turbines, solar panels or arrays, and pavement based kinetic energy collectors.

33. Work that takes place within the intestate highway system as noted within the Whereas section of this agreement.

34. Installation of bump-outs in existing right-of-way when the work does not exceed the maximum depth of disturbance or require the replacement or removal of existing structures (drainage features, lighting, etc.).

35. Conversion of streets to one way from two way, or from two way to one way, when the conversion consists solely of striping or other Appendix A activities only, and when supporting data allows a reasonable determination that changes in traffic patterns caused by the conversion shall not divert traffic through previously identified historic districts.

36. Installation or attachment of guardrails to blunt ends of bridges, when the bridges are of a common type post-dating 1945 and fall under the ACHP program comment as noted within the Whereas section of this agreement.

37. Other activities completed within the existing right-of-way in previously disturbed areas that do not involve existing structures and are not adjacent to historic properties or historic districts.


APPENDIX C

Undertakings with Limited Potential to Effect Historic Properties (Must be Coordinated with KYTC-DEA Cultural Resource Professional Staff)

FHWA, the SHPO, and KYTC have jointly concurred that the following list is comprised of project types that have limited potential to cause effects to properties eligible for or listed on the NRHP. These project types may include small amounts of new temporary or permanent right-of-way acquisition or involve or are adjacent to historic properties or are within historic districts.

These project types will be documented by completion of an Appendix C: Undertakings with Limited Potential to Cause Effects form (Attachment 3). These forms will be completed by KYTC Division of Environmental Analysis Cultural Resource Professionals meeting the SOI standards. At the discretion of KYTC Cultural Resource Professionals, qualified consultants may document the results of investigations of project types listed in Appendix C listed, through completion of documents or reports meeting SHPO’s specifications, including guidance for short-form or letter reports. KYTC Cultural Resource Professionals will enter relevant Section 106 information for these project types in the Environmental Analysis Tracking System and archive completed forms in digital format on KYTC servers inaccessible to the general public.

A records check of known historic properties and historic districts must be conducted prior to
application of Appendix C. These project types may include new temporary or permanent right-of-way acquisition or involve or are adjacent to historic properties or are within historic districts.

The undertakings below are grouped into general categories and MUST be coordinated with and reviewed by KYTC Cultural Resource Professionals.

1. Any project type in Appendix B that requires new temporary or permanent right-of-way acquisition or that involve or are adjacent to historic properties or are within historic districts. 

Highway & Roadway Improvement Project Types

2. The replacement of traffic signals within existing ROW, when ground disturbance is involved or when the replacement traffic signals are substantially different from those being replaced.

3. Modernization of a highway by resurfacing, restoration, rehabilitation, reconstruction, or adding auxiliary lanes (e.g., parking, weaving, turning, climbing, shoulders). The addition of through lanes on an interstate or interstate-like freeway requires consultation and approval from FHWA, if these actions do not fall under the Section 106 exemption for interstates or extend outside the existing interstate ROW limits. 

4. Highway safety, truck escape ramps or traffic operation improvements projects including the installation of ramp metering control devices and lighting.

5. Modification of an existing interchange or the construction of an interchange or a grade separation to replace an existing at-grade intersection (with the exception of the interstate system). 

6. Installation, replacement, restoration, rehabilitation, and/or maintenance of certain roadway elements, including:
· ADA ramps and ADA compliant devices
· Existing sidewalks and curbs (i.e., in-kind).
· Asphalt repair/paving.
· Existing traffic signals including replacement with mast arms.
· Modern transportation signage;
· Pedestrian safety devices and any non-permanent facilities (e.g., bicycle racks, trash receptacles, Rapid Flashing Beacons or HAWK signals, etc.).
· Infrastructure repairs (i.e., water main/utility repairs).
· Modernization and maintenance of pre-existing or previously agreed upon aesthetic designs including miscellaneous landscaping features (plantings, trash receptacles, pedestrian benches, lighting, etc.), etc.
· Rehabilitation/replacement of a non-historic /non-contributing bridge or culvert
· Installation, repair, or maintenance of EVSE

7. Guardrail installation and replacement (including median cable barriers) where attachments to bridges or culverts will be made, or where existing bridge or culvert railings will be replaced or covered by the installation of guardrail.

Bridge and Culvert Improvement Project Types


8. Culvert and structure replacement/reconstruction that involve no more than minimal additional right­ of-way necessary to grade around the new bridge/culvert plus any necessary channel work, excepting those bridge and culvert type post-dating 1945 and considered exempt from further review by the ACHP’s 2012 Program Comment for Bridges or those exempted by the ACHP’s 2005 Program Comment on Interstates.

9. Bridge deck overlays, bridge deck replacements and other maintenance activities, including bridge painting projects, provided the project doesn't involve any work within or involve impacts to streams, rivers, scenic river corridors or historic properties excepting those bridge and culvert type post-dating 1945 and considered exempt from further review by the ACHP’s 2012 Program Comment for Bridges or those exempted by the ACHP’s 2005 Program Comment on Interstates.

10. Bridge rehabilitation, reconstruction, or replacement excepting those bridge and culvert type post-dating 1945 and considered exempt from further review by the ACHP’s 2012 Program Comment for Bridges or those exempted by the ACHP’s 2005 Program Comment on Interstates.

Bicycle and Pedestrian Project Types

11. Improvement or construction of bicycle lanes and pedestrian walkways, sidewalks, shared-use paths and facilities, small passenger shelters, and alterations to facilities or vehicles in order to make them accessible for older adults and handicapped persons when the project consists of more than striping and painting.

12. Installation or modernization of pedestrian facilities to improve safety, walkability, or access to transit facilities including bikeways, such as Safe Routes to School projects.

Railroad Project Types 

13. Installation of new fencing, signs, small passenger shelters, traffic signals and railroad warning devices where no substantial land acquisition, traffic disruption or elimination of on-street parking will occur.

14. The construction of a grade separation to replace existing at grade railroad crossings, or the removal of existing railroad grade separation structures.

15. Rehabilitation, reconstruction or conversion of existing rail and bus buildings and ancillary facilities where only minor amounts of additional land are required and there is not a substantial increase in the number of users.

16. Construction or conversion of rail storage and maintenance facilities in areas used predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and where there is no significant noise impact on the surrounding community.

17. Track and rail-bed improvements, maintenance activities or acquisition.


FTA Project Types

18. Construction of new bus storage and maintenance facilities in areas used predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and located on or near a street with adequate capacity to handle anticipated bus and support vehicle traffic.

19. Construction of bus transfer facilities (an open area consisting of passenger shelters, boarding areas, kiosks and related street improvements) when located in a commercial area or other high activity center in which there is adequate street capacity for projected bus traffic

Other Project Types
The following undertakings involve facility modernization and property acquisition projects:

20. Modernization of a transportation, transit, or intermodal facility within its existing property boundaries by facility/equipment restoration, rehabilitation, reconstruction, etc.

21. Disposal of excess ROW parcels wholly contained in recent Major Project Acquisitions. Major Projects are defined as requiring more than $500 million in Federal assistance, while “recent” is here considered to be 20 years or less.

22. Disposal of excess right-of-way or for joint or limited use of right-of-way where the proposed use would have minimal or no adverse social (including highway safety), economic or environmental impacts.

23. Wetland mitigation activities.

24. Approvals for changes in access control that involve the National Highway System and limited access ROW in accordance with 23CFR Part 710 Subpart D - Real Property Management. (Projects that are processed with federal funds and require changes in access control must be approved by an FHWA ROW Officer.)

25. Transportation corridor fringe parking facilities, park-and-ride lots and ridesharing activities which have no significant environmental impacts.

26. Noise walls/mitigation projects.

27. Construction of new truck weigh stations or rest areas.

28. Construction of KYTC storage and maintenance facilities in areas used predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and where there is no significant environmental impact

29. Localized geotechnical and other investigations to provide information for preliminary design and for environmental analyses and permitting purposes, such as drilling test bores for soil sampling.
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