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	THIS PRIOR RIGHTS AGREEMENT is made and entered into by and between the Kentucky Transportation Cabinet, Department of Highways, hereinafter the Cabinet, and Company Name and Address hereinafter referred to as the Company. 
AGREEMENT PREMISES
1. The Cabinet, in the interest of public safety and convenience, proposes to construct Project Description from Location to Location, a distance of approximately distance miles as shown by the Cabinet’s survey and general plan sheets, which are hereby made a part of this Agreement.
2. The subject project was authorized by TC 10-1, Official Order Authorization No. Number, dated Date; subject to appropriate reimbursement by the Federal Highway Administration or Cabinet, which as pertains to this Agreement is in the amount of $Amount of Agreement. 
3. The right of way for the proposed new section of Road Name will pass over and include certain PRIVATE EASEMENT location and/or description of existing private easement which was acquired by the Company on which the Company has constructed a type of facility facility. 
SCOPE OF AGREEMENT
In consideration of the premises, the parties agree as follows:

4. Pursuant to the Company’s review and assessment of the Cabinet’s survey and plan sheets, the type of facility facility will not require adjustment to accommodate the proposed highway construction.  
5. It is considered in the best interest of the Cabinet and the Company for the Company‘s type of facility facility to remain in its existing location as shown on the attached plan sheets (Attachment A) and which by this reference is hereby made a part of this Agreement. If at some future date, it becomes necessary for the Company’s facility to be relocated for the construction, operation or maintenance of the proposed road, the Company will perform the necessary engineering, construction, and maintenance work to remove, alter or adjust its existing facilities.  If the terms of this Agreement are fully satisfied, the cost to execute said work is to be borne entirely by the Cabinet.  
6. The work of maintaining the facilities covered by this agreement shall be done by the Company at its expense.   Such work as is necessary to install, alter, service and maintain any facilities within the Cabinet’s right of way will be done in accordance with policies and procedures prescribed by the Cabinet’s Permits Manual and in such a manner as will insure the safety of the general public in their use of the road as a highway.
 
7. Access from the through-traffic roadways and ramps for maintenance or servicing of utility facilities located on the Cabinet’s right of way is prohibited except by permission of the District Engineer in an emergency situation.  
8. By the execution of this Agreement, the Company warrants that it has a compensable interest in the utility facilities described herein. 
9. The Company hereby agrees to subordinate its rights within the Cabinet’s right of way in favor of the Cabinet to the extent necessary for the construction, operation and maintenance of the proposed road in a manner as to insure the integrity of the roadway and the safety of the traveling public.
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ADDITIONAL REQUIREMENTS
10. The Cabinet certifies that it is in compliance with the provisions of KRS 45A.695. "Access to contractor's books, documents, papers, records, or other evidence directly pertinent to the contract." The contractor, as defined in KRS 45A.030(9) agrees that the contracting agency, the Finance and Administration Cabinet, the Auditor of Public Accounts, and the Legislative Research Commission, or their duly authorized representatives, shall have access to any books, documents, papers, records, or other evidence, which are directly pertinent to this Agreement for the purpose of financial audit or program review. Records and other prequalification information confidentially disclosed as part of the bid process shall not be deemed as directly pertinent to the Agreement and shall be exempt from disclosure as provided in KRS 61.878(1)(c). The Company also recognizes that any books, documents, papers, records, or other evidence, received during a financial audit or program review shall be subject to the Kentucky Open Records Act, KRS 61.870 to 61.884.
11. In the event of a dispute between the contractor and the contracting agency, Attorney General, or the Auditor of Public Accounts over documents that are eligible for production and review, the Finance and Administration Cabinet shall review the dispute and issue a determination, in accordance with Secretary's Order 11-004.
12. All records of the Company pertaining to this project will be subject to inspection at any reasonable time by representatives of the Cabinet and/or the Federal Highway Administration, and shall be retained and maintained as prescribed in 23 CFR 645.117 (i)(3) and 49 CFR 18.42 - Retention and Access Requirements for Records. 
13. The work of altering and maintaining the Company’s facilities covered by this Agreement at any time after they have been relocated by the Company as herein provided, shall be done by the Company at its sole expense except as may otherwise be provided by law.  Such work as is necessary to install, alter, service and maintain any facilities within the Cabinet’s right of way will be performed in accordance with policies and procedures prescribed by the Cabinet’s Permits Manual and in such a manner as will ensure the safety of the general public in their use of the road as a highway.
14.  It is agreed by and between the parties hereto that 23 CFR 645 and supplements and amendments thereto form an essential part of this Agreement, and shall in no way be abrogated or superseded by the terms and provisions of this Agreement.
15. The Company agrees to indemnify and hold harmless the Cabinet against any and all third-party claims, demands, obligations or litigation that result from: (1) any material breach of this Agreement by the Company; (2) any and all negligent acts of the Company; and (3) any policy, procedure or employment practice of the Company violating applicable Federal, State or local laws. 
16. By execution of this Agreement, the Company is agreeing that the scope of this Agreement shall be in compliance with all applicable Federal, State and local   laws, regulations and mandates.  
17. This Agreement shall be governed by and shall be construed in accordance with the laws of the Commonwealth of Kentucky. In the event that any one or more of the provisions contained herein shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provisions of this agreement, but this agreement shall be construed as if such invalid, illegal, or unenforceable provisions had never been contained herein, unless the deletion of such provision or provisions would result in such a material change so as to cause completion of the transactions contemplated herein to be unreasonable.
18. The Company affirms that it is properly authorized under the laws of the 	Commonwealth of Kentucky to conduct business in this state and will remain in 	good standing to do business in the Commonwealth of Kentucky for the duration 	of any contract awarded.
The Company shall maintain certification of authority to conduct business in the Commonwealth of Kentucky during the term of this Agreement. Such registration is obtained from the Secretary of State, who will also provide the certification thereof.
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[bookmark: _GoBack]AGREEMENT EXECUTION
		By the execution of this Agreement, the Parties warrant that they have fully read this Agreement, and agree to the terms and conditions.  The Company warrants that the existing facilities type facilities identified have been verified, are located in a private easement, and that the facilities may remain in place without interfering in the construction of the highway project.
	IN WITNESS WHEREOF, the parties have executed this Agreement by their duly authorized officers.
		This the ______________________day of_____________________ 2016.

COMMONWEALTH OF KENTUCKY
TRANSPORTATION CABINET APPROVALS
 (
A
pproval of the Utilities & Rail
 Branch
  SIGNATURE: ______________________
  TEBM – Utilities and Rail
  DATE: ____________________________
) (
Approval of the Division of Right of Way and Utilities
  
 
SIGNATURE
:
 
_______________________________
_
    
Dean Loy, 
Division Director
  
  
)


							



 (
Approved Form and Legality
 
  
SIGNATURE:
 
__________________________
____
_
 
  
DATE:
 
________________________________
____
_
    
Office of Legal Services
)







 (
 
Approval of Company
  SIGNATURE
:
 
_____________________________
__ DATE: _______________________________
  TITLE: _____________________________________
)
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