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COMMONWEALTH OF KENTUCKY 
TRANSPORTATION CABINET
UTILITY RELOCATION 
LUMP SUM AGREEMENT
PURSUANT TO KRS 177.035


COUNTY, FEDERAL NUMBER
UPN
PROJECT NAME
ITEM NO.

	THIS UTILITY RELOCATION AGREEMENT is made and entered into by and between the Kentucky Transportation Cabinet, Department of Highways, hereinafter the Cabinet, and Company Name and Address, hereinafter referred to as the Company. 	
AGREEMENT PREMISES
1. The Cabinet, in the interest of public safety and convenience, proposes to construct Project Description from Location to Location, a distance of approximately distance miles as shown by the Cabinet’s survey and general plan sheets, which are hereby made a part of this Agreement.
2. The subject project was authorized by TC 10-1, Official Order Authorization No. Number, dated Date, subject to appropriate reimbursement by the Federal Highway Administration or Cabinet, which as pertains to this Agreement is in the amount of $Amount of Agreement. 
3. The right of way for the proposed roadwork for Road Name will pass over and include certain facility type facilities constructed and now maintained by the Company.
4. The said facilities will be relocated as designed by the Company and shown on the Cabinet’s survey and general plan sheets. 
5. The said facilities may be relocated upon highway right of way, with restrictions, or upon other private right of way to be obtained by the Company or obtained by the Cabinet and granted to the Company. 
6. If required and applicable, the Cabinet will recommend approval of this project to the Federal Highway Administration for construction with funds apportioned to the Cabinet under the Federal Aid Highway Program, and Acts amendatory thereof and supplementary thereto, including Subpart A of 23 Code of Federal Regulations (CFR) 645.
7. The Company is authorized herein to make the necessary removal, alterations or adjustments of its existing facilities with the Company’s regular engineering, construction, and maintenance forces.  Said work is to be reimbursed with Percentage Percent of the costs to be borne by the Cabinet and Percentage Percent of the costs to be borne by the Company.  
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SCOPE OF AGREEMENT
In consideration of the premises, the parties agree as follows:

8. The Company, with its regular construction or maintenance personnel and/or with a contractor or subcontractor, will furnish all construction labor, equipment and materials to make and complete all necessary adjustments of its facilities to accommodate the proposed highway construction as shown in the attached plans and estimate, (Attachment A) and which by this reference is hereby made a part of this Agreement.
9. The estimated cost of relocating and/or adjusting Listing of Reimbursable Existing Facilities, is $Amount, which is Percentage Percent of the total cost ($Total Cost) and the lump sum amount to be borne by the Cabinet as shown by the estimate attached hereto, shown in Attachment A.  
10. If the Company proposes to include betterment in this Agreement, all work directly pertaining to said betterment is detailed in Attachment A and is not reimbursable.  Such betterment work to be done is substantially as follows: Listing of Total Betterment Work.  Such betterment work is estimated to cost $Amount, which is Percentage Percent of the total cost and is to be borne by the Company.  
11. The scope of work to be completed under this Agreement is substantially as follows: Listing of Total Work Proposed. 
12. The Company shall complete the relocation of said facilities within the schedule specified in this Agreement, which shall not exceed Number of Consecutive Days consecutive days.  The Company schedule shall commence on the right-of-way clearance date or right-of-entry date provided to the Company by the Cabinet in a written authorization to begin work.  Any alterations to the right-of-way clearance or right-of-entry date shall be provided to the Company by the Cabinet and the schedule shall commence pursuant to the amended date.  Extensions to the schedule may be granted if agreed to by the Company and Cabinet and shall be requested by submission of a change order.  The road contract shall include a calculated completion date for this relocation based upon the right of way clearance date and the Company schedule as defined in this Agreement.  Failure to complete the work within the schedule defined herein may result in additional road project costs and claims.
13. The Company shall submit any change orders necessary to the Cabinet for consideration and approval before initiation of the work detailed in said change order.  A change order shall be considered only in the event there is a change in the scope of work, extra work to be performed, or other major changes in the work covered by this Agreement.  Said change order must be detailed and include proper itemizations from the Company, computed in accordance with the methods and procedures set forth in Subpart A of 23 CFR 645.  If the Company fails to obtain prior approval of a change order from the Cabinet, the Cabinet has the right to refuse reimbursement of expenditures for such change order. 	
14. The Company shall be reimbursed only for the cost of constructing the most economical type of facilities that satisfactorily meet the service requirements of the former facilities. A certification to this effect shall be included in submittals for reimbursement for work performed and actual costs incurred.
15. On any relocation project, all work within the limits of the Cabinet’s right-of-way, whether by force account or contract, shall be done in accordance with the Cabinet’s Standards, Specifications, and Standard Drawings.  All traffic control will be in accordance with Part VI of the Manual on Uniform Traffic Control Devices.  Backfilling and bedding, if required and/or necessary, will be performed in accordance with the most recent version of the Roadway Drainage Installations (RDI) section of the Cabinet’s Division of Highway Design Standard Drawings.  Surface restoration, if required, will be performed in accordance with details as shown in the most recent version of the Cabinet’s Standard Specifications for Road and Bridge Construction and the Permits Manual, or as directed by the Cabinet’s engineer.
16. On any relocation project, the vertical clearance of overhead utilities shall be a minimum of eighteen (18) feet or in no case less than the clearance required by the National Electric Safety Code, American National Standards Institute, Institute of Electrical & Electronic Engineers, Inc.
17. On any relocation project, the vertical clearance of overhead utilities crossing the interstate or other limited access highway, roadways, and ramps shall be a minimum of twenty-four (24) feet as determined by the Cabinet, but in no case less than the clearance required by the National Electric Safety Code, American National Standards Institute, Institute of Electrical & Electronic Engineers, Inc. 
18. Per Cabinet policy in the most recent version of the Cabinet’s Permits Manual, the following minimum standards are to be adhered to regarding underground utility construction for any relocation project: The minimum depth for underground utilities on fully controlled access routes, except for natural gas and petroleum fraction lines, is forty-two (42) inches.  Underground utilities on non-fully controlled access routes except for natural gas and petroleum fraction lines, is forty-two (42) inches under roadways, shoulders, ramps, and ditch lines and thirty (30) inches in all other areas within state right-of-way.  For natural gas and petroleum fraction lines located within the state right-of-way on fully controlled access highways, the minimum depth is sixty (60) inches.  For non-fully controlled access highways the minimum depth for such lines, is sixty (60) inches when located inside of ditch lines and a minimum of forty-two (42) inches in all other areas outside of ditch lines.  Exceptions may be made where a lesser depth will not interfere with the highway maintenance or safety.  Exceptions shall include an engineering study that will be prepared and submitted by the permittee and approved by the Cabinet’s engineer. 
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RESPONSIBILITIES OF KYTC

19. The Cabinet will reimburse the Company for the lump sum cost of the work upon presentation of invoices from the Company.  The Company will compute costs by and in accordance with the methods and procedures set forth in Subpart A of 23 CFR 645.  The method of developing the relocation costs is found in 23 CFR 645.117. 
20. Bills from the Company will be in a form that will meet the approval of the Cabinet and the Federal Highway Administration.
                                             Payments will be made on the following basis 
in accordance with 23 CFR 645.117:

Current Billings.  The Company may submit current billings reflecting the cost incurred during any given work period, in which case, the current billings will be paid within thirty (30) business days after receipt of same by the Cabinet.

Final Payment.  Upon completion of all said work and the submission of final invoices and as-built drawings, the Company shall provide one final and complete billing of all remaining costs incurred, within one year following completion of the utility relocation work performed by the Company pursuant to this Agreement, otherwise previous payments to the utility shall be considered final, except as agreed to between the Cabinet and the Company. The final billing will be forwarded for payment after review and approval of the District Utilities Supervisor and submitted to the Central Office Utilities Section.

All Payments. Payments shall not exceed the lump sum of $Amount unless there is a change in the plans by the Cabinet or a change in the scope of work warranting additional work.

	




ADDITIONAL REQUIREMENTS

21. The Cabinet certifies that it is in compliance with the provisions of KRS 45A.695. "Access to contractor's books, documents, papers, records, or other evidence directly pertinent to the contract." The contractor, as defined in KRS 45A.030(9) agrees that the contracting agency, the Finance and Administration Cabinet, the Auditor of Public Accounts, and the Legislative Research Commission, or their duly authorized representatives, shall have access to any books, documents, papers, records, or other evidence, which are directly pertinent to this Agreement for the purpose of financial audit or program review. Records and other prequalification information confidentially disclosed as part of the bid process shall not be deemed as directly pertinent to the Agreement and shall be exempt from disclosure as provided in KRS 61.878(1)(c). The Company also recognizes that any books, documents, papers, records, or other evidence, received during a financial audit or program review shall be subject to the Kentucky Open Records Act, KRS 61.870 to 61.884
22. In the event of a dispute between the contractor and the contracting agency, Attorney General, or the Auditor of Public Accounts over documents that are eligible for production and review, the Finance and Administration Cabinet shall review the dispute and issue a determination, in accordance with Secretary's Order 11-004.
23. All records of the Company pertaining to this project will be subject to inspection at any reasonable time by representatives of the Cabinet and/or the Federal Highway Administration, and shall be retained and maintained as prescribed in 23 CFR 645.117 (i)(3) and 49 CFR 18.42 - Retention and Access Requirements for Records. 
24. Execution of this Agreement and issuance of a Cabinet Permit number hereon is conditioned upon the acceptance of and agreement to the standard terms and conditions of the Cabinet Encroachment Permit (TC99-1) form revision in effect at the time of the execution of this Agreement, and this Cabinet Encroachment Permit (TC99-1) form revision is made a part of this agreement by this reference. 
25. The work of altering and maintaining the Company’s facilities covered by this Agreement, at any time after they have been relocated by the Company as herein provided, shall be done by the Company at its sole expense except as may otherwise be provided by law.  Such work as is necessary to install, alter, service and maintain any facilities within the Cabinet’s right of way will be performed in accordance with policies and procedures prescribed by the Cabinet’s Permits Manual and in such a manner as will ensure the safety of the general public in their use of the road as a highway.  Access from the through-traffic roadways and ramps for maintenance or servicing of utility facilities located on the Cabinet’s right of way requires an encroachment permit except by permission of the District Engineer in an emergency situation.
26. The Company shall comply with the 18 United States Code (U.S.C.) 874 Copeland “Anti-Kickback” Act as supplemented in Department of Labor regulations (29 CFR Part 3).
27. It is agreed by and between the parties hereto that 23 CFR 645 and supplements and amendments thereto form an essential part of this Agreement, and shall in no way be abrogated or superseded by the terms and provisions of this Agreement.
28. Limited to acts related to this Agreement, the Company agrees to indemnify and hold harmless the Cabinet against any and all third-party claims, demands, obligations or litigation that result from: (1) any material breach of this Agreement by the Company; (2) any and all negligent acts of the Company; and (3) any policy, procedure or employment practice of the Company violating applicable Federal, State or local laws. 
29. The Company shall maintain adequate protection of all work from damage and shall protect the Cabinet’s property from injury or loss arising in connection with this Agreement.  The Company shall make good any such damage, injury or loss, except such as may be directly caused by agents or employees of the Cabinet.  The Company shall adequately protect adjacent property as provided by law and this Agreement.
30. The Company shall take all necessary precautions for the safety of employees on the work site and shall comply with all applicable provisions of Federal, State and municipal safety laws and building codes to prevent accidents or injury to persons on, about or adjacent to the premises where the work is being performed.  The Company shall comply with all applicable Federal and State Occupational Safety and Health Administration (OSHA) standards including 23 CFR 634 and Kentucky Revised Statutes (KRS) Chapter 338.
31. KRS 45A.480 requires the Company to comply with the Cabinet’s requirements pertaining to workers’ compensation insurance and unemployment insurance.  By execution of this agreement, the Company agrees that all contractors and subcontractors employed, or to be employed in connection with this Agreement shall be in compliance with Kentucky requirements for Workers’ Compensation Insurance KRS Chapter 342 and Unemployment Insurance KRS Chapter 341. 
32. By execution of this Agreement, the Company is agreeing that the scope of this Agreement shall be in compliance with all applicable Federal, State and local laws, regulations and mandates.  Compliance as described herein includes, but not exclusively, environmental regulations such as: Section 306 of the Clean Air Act (42 U.S.C. 1857(h)); Section 508 of the Clean Water Act (33 U.S.C. 1368); Executive Order 11738; and Environmental Protection Agency regulations (40 CFR Part 15).  
33. To the extent applicable to this agreement, the Company shall comply with the Buy America requirements set forth in 23 U.S.C. 313 and 23 CFR 635.410.  The Company is not required to change its existing standards for materials as long as the applicable Buy America requirements are met.  Buy America requirements take precedence over regulations pertaining to the accommodation or relocation of the Company’s facilities set forth in 23 CFR 645 and over regulations which allow the Company to furnish materials from company stock set forth in 23 CFR 645.117(e).  Company stock materials that do not meet applicable Buy America requirements may not be permanently incorporated into a FAHP funded project.  The Company understands and acknowledges that the Agreement may be subject to the requirements of the Buy America law, 23 U.S.C. 313 and applicable regulations, including 23 CFR 635.410 and Federal Highway Administration guidance.  The Company must provide certification that all products, permanently incorporated into the project adhere to the Buy America requirements.  In lieu of a separate certification, the Company hereby certifies that in the performance of this Agreement, for products where Buy America requirements apply, it shall use only such products for which it has received a certification from its supplier, or provider of construction services that procures the product certifying Buy America compliance.  This does not include products for which waivers have been granted under 23 CFR 635.410 or other applicable provisions. Individual invoices are certified via signature and submission of the statement of charges (TC69-008) form.  In some circumstances, a waiver of the Buy America requirements may be granted by the FHWA, to be determined on a project-by-project basis.  
34. [bookmark: _GoBack]The Commonwealth of Kentucky and the Cabinet are prohibited from contracting with firms that utilize the services of illegal immigrants in the performance of a contract of goods, services or construction purposes and the performance of a contract with the Commonwealth.  By execution of this Agreement, the Company agrees not to hire any illegal immigrants itself and to take commercially reasonable measures to ensure that its contractors and their subcontractors not utilize the services of illegal immigrants.  
35. The Cabinet may terminate this Agreement if funds are not appropriated to the contracting agency or are not otherwise available for the purpose of making payments without incurring any obligation for payment after the date of termination, regardless of the terms of the Agreement. The Cabinet shall provide the Company thirty (30) calendar days written notice of termination of the Agreement.
36. The Cabinet reserves the right in its sole discretion to demand that the Company and all subcontractors immediately cease any portion of, or all further work undertaken within the scope of work of this agreement. Any authorized services performed, materials used or installed to the satisfaction of the Cabinet before the demand to cease any or all further work shall be paid in accordance with the terms of the section entitled “Responsibilities of the KYTC”.  The Cabinet shall thereafter authorize the Company in writing to undertake only minimal, reasonable and necessary additional work or services and acquire, expend, use or install only minimal, reasonable and necessary additional materials to reestablish the original use and function of their facility.
37. The Company affirms that it is properly authorized under the laws of the Commonwealth of Kentucky to conduct business in this state and will remain in good standing to do business in the Commonwealth of Kentucky for the duration of any contract awarded.  The Company shall maintain certification of authority to conduct business in the Commonwealth of Kentucky during the term of this Agreement. Such registration is obtained from the Secretary of State, who will also provide the certification thereof.
38. This Agreement shall be governed by and shall be construed in accordance with the laws of the Commonwealth of Kentucky. In the event that any one or more of the provisions contained herein shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provisions of this agreement, but this agreement shall be construed as if such invalid, illegal, or unenforceable provisions had never been contained herein, unless the deletion of such provision or provisions would result in such a material change so as to cause completion of the transactions contemplated herein to be unreasonable.
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AGREEMENT EXECUTION
	By the execution of this Agreement, the Parties warrant that they have fully read this Agreement, and agree to the terms and conditions.  The Company warrants that the existing facility type facilities identified have been verified, said facilities must be relocated due to the referenced Cabinet project, and the relocation of said facilities are reimbursable as defined in KRS 177.035.  The Cabinet warrants that all reimbursable costs invoiced will be paid as defined herein.
	IN WITNESS WHEREOF, the parties have executed this Agreement by their duly authorized officers.
	This the ______________________day of_____________________ 2016.

COMMONWEALTH OF KENTUCKY
TRANSPORTATION CABINET APPROVALS
 (
A
pproval of the Utilities & Rail
 Branch
  SIGNATURE: ______________________
   TEBM – Utilities and Rail
  DATE: ____________________________
) (
Approval of the Division of Right of Way and Utilities
   SIGNATURE: ________________________________
    
Dean Loy, 
Division Director
  
)


							



 (
Approved Form and Legality
   SIGNATURE: _______________________________
   DATE: _____________________________________
      Office of Legal Services
)







 (
 Approval of 
Company
  SIGNATURE: ________________________________ DATE: ______________________________
  TITLE: ______________________________________
)
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